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groups: conceptual questions involving the underlying theory of rights, application of the principle of conditionality of rights to particular areas of criminal law, and practical implementation of the advocated defense of comparative criminal liability.
2
Before I turn to these issues, however, I would like to address some general misunderstandings and make clear what I do not argue.
FIRST, contrary to what Simons 3 and Hurd 4 seem to think, I do not argue that, in order to reduce the perpetrator's liability, the victim has to be at fault. True, a faulty victim (e.g., a vicious aggressor) is the most persuasive example of why we should view the criminal act as an interaction. However, my thesis is broader. I maintain that the victim's conduct, faulty or not, may affect the criminal liability of the perpetrator, if that conduct changes the balance of rights and duties between the perpetrator and the victim.
One does not have to be at fault to change the legal relationship between oneself and another person. Consent is an example of a voluntary no-fault change of status: using Hurd's words, it "turns a rape into love-making, a kidnapping into a Sunday drive, a battery into a football tackle, a theft into a gift, and a trespass into a dinner party." 5 As for an involuntary no-fault example, we can think of a person whose nonculpable actions have put another in a position of peril-e.g., a driver who, through no fault of his own, hits a pedestrian. Despite his lack of
2005]
REPLY 569 fault, the driver cannot simply drive off; he has suddenly acquired a duty of care with respect to that pedestrian. In other words, culpability is irrelevant to the existence or magnitude of the wrongdoing (although it is certainly relevant to the determination of responsibility). 6 Moreover, if the victim is at fault, the comparative analysis of the perpetrator's and the victim's culpability is appropriate, among other tests, to determine their comparative responsibility for the harm and, accordingly, the extent to which the perpetrator's liability should be reduced. I discuss that in more detail in section III.C.4 of my article. 7 SECOND, I do not argue that the victim's conduct is the only ground that may provide full or partial justification for an infringement on the victim's rights. 8 That would certainly be incorrect. The victim's rights may be overridden although the victim did nothing to lose or reduce them. The obvious example is the balance of evils, which provides justification to the perpetrator who infringed on the rights of the victim in order to preserve either some more important rights of other people or equally important rights of a larger group of people. The principle of conditionality of rights, according to which the victim's conduct may affect the perpetrator's liability, is just one principle among other ones capable of affecting people's rights. 6 . See Michael Moore, Placing Blame: A General Theory of the Criminal Law 334 (1997) .
Causing harm to another without justification is sufficient for wrongdoing, but it is not sufficient for responsibility. Responsibility requires, in addition, that the wrongdoer be culpable. That X violated Y's rights with his action, and that X thereby did wrong, is one question; whether X is responsible because he did so culpably, is another and separate question which has nothing to do with causing Y harm. 
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THIRD, I do not argue that the principle of conditionality of rights "is a natural extension of the traditional 'heat of passion' doctrine, which partly justifies an actor who responds violently to certain types of unjustified provocation." 9 I wonder whether Simons might have confused two independent arguments-one, analytical, based on the theory of rights, 10 and the other, more specific, calling for consistency of legal rules.
11
The defense of provocation, or "heat of passion," due to its dual nature (combination of justification and excuse) and merely mitigating character, only partially embodies the principle of conditionality of rights. Unlike that defense, the principle of conditionality of rights is entirely justificatory in nature; it provides support for both full and partial defenses; and it does not require provocative actions on the part of the victim or violent actions on the part of the perpetrator.
12
FOURTH, I do not argue that the defense of comparative criminal liability can be only partial. I am not sure what led Husak to this conclusion, 13 but I most certainly intended the opposite when I repeatedly said throughout the article that "[i]n some circumstances, the victim's conduct would provide a complete justification, whereas in other circumstances it would only mitigate the defendant's liability." 14 9. Simons, supra note 3, at 553. 10. See Victims and Perpetrators, supra note 1, at 462-65. 11. See Victims and Perpetrators, supra note 1, at 432-35. 12. For example, a tenant is completely justified if he paints the entire house black upon obtaining his landlord's consent to use any color he wishes. Even if that act reduces the market value of the house and even if the landlord regrets his unwise decision the very moment he sees the result (i.e. the landlord is objectively and subjectively harmed), the tenant is completely justified in what he did because the landlord has transferred to him the power to choose the color for the house. Of course, Bergelson does not want victim fault to function as a complete defense, but rather as a fault mitigator. Her thesis that victim fault should provide a partial rather than a complete defense led to her previous assertion that victim fault results in a reduction rather than in a total forfeiture of rights. 14. Victims and Perpetrators, supra note 1, at 487.
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Both consent and self-defense can serve as complete exculpation or partial mitigation, depending on the facts. For example, self-defense is a complete justification for homicide if the defendant applied reasonably necessary force in order to protect his own life against the victim's attack. However, if the defendant exceeded what was reasonably necessary under the circumstances, he should be entitled only to mitigation of his criminal liability. As I explain in my article, in that case, he should be responsible for the "extra" force because the attacker has lost his right not to be attacked at all, but retained a right not to be attacked with a disproportionate amount of force.
15
In fact, out of the recognized applications of the principle of conditionality of rights, only the defense of provocation is partial by design. Consent, assumption of risk, and self-defense can be "perfect" or "imperfect," but provocation is always "imperfect" in the sense that it applies only to situations in which the defendant has overstepped the boundaries of behavior warranted by the actions of the victim. I doubt that Husak would object to the partial nature of the defense of provocation. *** With these clarifications, I turn to some of the issues raised by the commentators. I am pleased that all four of them seem to agree with my general thesis that there are circumstances when the victim's conduct must be taken into consideration in order to determine fairly the magnitude of the perpetrator's criminal liability. I can only second Husak in that "anyone who contends that victim fault is and ought to be irrelevant in all cases simply does not know what he is talking about." 16 In the rest of this article, I discuss certain specific implications of this thesis. 19. Harel, supra note 8, at 496 ("I can see nothing useful in lumping the power a person has to extinguish duties owed to her by consent together with the power she has to extinguish duties owed to her by attacking other people.").
20. Simons, supra note 3, at 544 (claiming that it is "both unhelpful and misleading" to suggest that a single principle "explains and justifies these three exceptions as well as Bergelson's proposed expansion of the three categories").
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To have a right means to have a certain moral and/or legal status that defines the scope of freedoms and obligations between the right holder and others. People can terminate or suspend their rights and thereby change these freedoms and obligations. In one of her essays, Thomson reviews various ways in which people may cease to have rights. 21 Among those are consent, waiver, and forfeiture. Each of them functions to transfer privileges, claims, and powers from the right holder to others.
Consent, for example, may exist in the form of giving permission, which extends privileges and claims to the consent receiver. If A tells B, "Feel free to eat this salad," A both gives B the privilege of eating the salad and promises not to interfere with B's exercising this privilege.
22 Consent may also extend powers. If A tells B, "Do whatever you want with this salad," A gives B the power to become the salad owner, to make someone else the salad owner, or to abandon the salad altogether.
23
Even without going into details, it is clear that by giving consent a person at the very least waives the right that certain things not be done to him or his property.
Forfeiture of a right has the same effect: a person gives up the right that certain things not be done to him. Forfeiture may happen without fault, e.g., by choosing not to exercise a right. More often, however, examples of forfeiture involve fault. Take one used by Thomson: B villainously acts in a way that, if no one interferes, will constitute a violation of a claim of A's. 
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REPLY 575 of rights explicitly recognizes the non-absolute character of rights by providing that one may lose or reduce them due to his own right-altering conduct, e.g., by consent or an attack on rights of others. Since I do not view rights as absolute, I naturally do not subscribe to the theory of specification.
Under the specification theory, individuals do not "cease" to have rights-their rights are limited from the outset and, in this limited form, are absolute. For example, a person does not have a right not to be killed. He only has the right-yet the absolute right-not to be killed wrongly or unjustly (pursuant to the moral version of specification) or except in certain circumstances (pursuant to factual specification). My argument presumes that people's rights are not absolute and that they may be lost or reduced, which means that the theory of rights I employ is anything but specification.
29
There are a couple of reasons why I reject the specification theory. One is that, following Feinberg, I am pessimistic about the plausibility of fully defining a rightit would take volumes and it has never been actually done.
30 Yet more importantly, specification is based on an "incorrect view of rights," 31 pursuant to which, if there are Aff., 93, 97-99 (1978) (pointing out that a conflict between two absolute rights is "logically impossible in just the manner of a hypothetical conflict between an irresistible force and an immoveable object"). Feinberg has defined absolute rights in the following way: An absolute right (if there is such a thing) is a right that would remain in one's possession, fully effective as a ground for other people's duties to one, in all possible circumstances. If my right to X is absolute, then there are no circumstances in which it is "subject to legitimate limitation" or in which the correlated duties of others to me in respect to X are suspended. If the right is absolute, then I possess it, and others are bound to me in the appropriate ways in all circumstances without exception. 29. For a similar point, see Thomson, Self-Defense and Rights, supra note 28, at 40 (observing that "neither [factual nor moral specification] would be opted for by anyone who did not take the view that rights are, in a certain sense, absolute").
30. See Feinberg, supra note 28, at 99-100. 31. Thomson, Self-Defense and Rights, supra note 28, at 39-40.
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circumstances when someone's right has a priority over mine, it means that I never had the relevant right in the first place. Take a well-known example with mountaineers who saved their lives by breaking into someone's cabin and staying there for a few days while waiting out a snow storm. Of course, under any theory of rights, the actions of the mountaineers were justified as the "lesser evil": by invading the cabin owner's property rights in his cabin and food, they avoided a greater harm of death or serious injuries to the members of the group. The specification theory, however, would justify the mountaineers not because their right to life was more important than the cabin owner's property rights, but because the cabin owner's property rights were limited from the outset and simply did not exist under the described circumstances. Thus the mountaineers did not infringe on any rights at all.
But is that correct? I think not. Because if that were the case, the cabin owner would not be entitled to any compensation for the consumed food or other loss caused by the mountaineers. And, as we know, the law does provide for compensation to a party whose rights were invaded in a case of private necessity. Therefore, it is inaccurate to say that the cabin owner's property rights were limited from the outset. One could say, as I sometimes do in "Victims and Perpetrators," that they are conditionally limited, but all that really means is that they are not limited until and unless a certain condition is satisfied.
Husak's erroneous assumption that the principle of conditionality of rights is based on the specification theory leads him to say that this principle "is not compatible with a theory that alleges that victims forfeit their rights by engaging in faulty behavior." 32 In my view, this conclusion is incorrect: by acting in a certain way, a person may trigger a condition on which a certain right of his depends. As Thomson puts it, an aggressor "(conditionally) divests himself of claims he had formerly had: here there is not 32. Husak, supra note 13, at 528.
http://law.bepress.com/rutgersnewarklwps/art32 In fact, out of the three theories discussed by Thomson, 34 the principle of conditionality of rights is probably closest to the "forfeit" theory-with two caveats.
One, "forfeit" is a loaded term. For my purposes, it is more accurate to talk about the loss or reduction of rights, not their complete forfeiture. A right that has been lost may be regained; "forfeit" suggests that the right has been lost forever. 35 The other caveat is perhaps more important. It seems to me that we should use different theories when explaining situations involving a victim who chose to change his moral status vis-à-vis the perpetrator and situations in which the victim lacked either actus reus or the requisite mens rea. In the second instance (which would include cases of "innocent aggressors,"
36 "innocent threats" 37 and "innocent shields" 38 ), The innocent threat is a man who has been pushed off the edge of a cliff and is barreling toward you as you sit on a terrace below. The problem is that he is fat, very fat, and if he lands on you he will kill you. The only thing you have time to do is shift the position of an awning over your head. If you do shift the awning, he will be catapulted into a ravine and die, and you will survive. If you do not shift the awning, you will die and he will survive, because you will break his fall. the "overriding" and not the loss/reduction of rights rationale may be more appropriate. Compare, for example, cases of self-defense against a villainous aggressor and against an "innocent threat." In both instances the perpetrator is justified in causing harm to the victim (to the extent that is necessary to protect the perpetrator against the harm the victim would otherwise cause him). But in the first case the victim did something to deserve that, whereas in the second case the unfortunate victim just happened to be in the wrong place at the wrong time. The rationale behind the "innocent threat" cases seems to be the same as behind the "necessity" cases. Unlike the villainous aggressor, an "innocent threat" victim does not lose or reduce his right to life; this right is overridden by considerations of "greater good."
Husak asks how a person may "reduce" his right not to be harmed. As I explain in my article, by this general right not to be harmed I mean a cluster of distinguishable rights: for example, not to be attacked, not to be attacked with deadly weapons, not to be physically hurt, seriously injured, maimed, tortured, raped, or killed. 39 If I attack you using a stuffed animal as a weapon, I may lose my right not to be attacked but most likely I will not lose my right not to be killed. What happened then to my general right not to be harmed? I retained some of the rights that form it but not all. It became more limited, "reduced."
I argue that a person very seldom, if ever, loses all of the specific rights forming this general right not to be harmed. Partly this is so because we view certain rights as inalienable. The right not to be severely tortured (at least tortured to death) is probably one of them. In current law and moral philosophy, a person may neither waive nor those innocent persons who themselves are nonthreats but who are so situated that they will be damaged by the only means available for stopping the threat. Innocent persons strapped onto the front of the tanks of aggressors so that the tanks cannot be hit without also hitting them are innocent shields . . . . Id. 39 According to Husak, one situation in which the perpetrator's liability might be mitigated is post-penetration rape. 41 I disagree with that for a number of reasons.
In my view, sex without consent is sex without consent, no matter when the consent was refused. Moreover, if the reason for withdrawing consent is, say, physical pain or emotional discomfort caused by the intercourse, there is a good chance the victim was not aware that she would experience this pain or discomfort when she gave her consent.
I fail to see why the perpetrator who ignored the victim's pleas to stop is less guilty simply because at some point in the past the victim did not object.
To be sure, Husak is right that rape, like any other crime, can be graded. 42 For example, under the Wisconsin Penal Code, a person who has a sexual intercourse with another without consent is guilty of third degree sexual assault. If, in addition, the perpetrator uses or threatens to 40. Husak, supra note 13, at 533. 41. Id. at 533. Husak suggests that the best way to accomplish this mitigation is by "enacting a new crime of post-penetration rape, less serious than a crime in which consent is not given at all." Id. at 534, n. This differentiating between more and less significant threat, however, has nothing to do with the victim's contribution. 44 Under the principle of conditionality of rights, a victim may lose her right not to be harmed either voluntarily or involuntarily. To lose this right voluntarily, the victim must consent to a certain act.
Naturally, consent to any continuous personal contact is revocable. By consenting to undergo a root canal procedure or to attend a friend's poetry reading, one does not acquire an obligation to go through the painful experience until the very end. Moreover, one does not assume the risk that the dentist will continue drilling despite the patient's desperate objections. It seems obvious that the same should be true for sexual intimacy, no matter what was the reason for a request to stop it-pain, psychological discomfort, or anything else. Now, can a person involuntarily lose her right not to be raped? One may forfeit a right to bodily inviolability only if that person has infringed upon an important right of another.
45
In other words, post-penetration rape may be fully or partially justified if the perpetrator had a right that his sexual partner would continue the intercourse as long 45. I am not discussing here whether one's right not to be raped may be overridden, e.g., under the balance of evils.
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REPLY 581 as the perpetrator desired. I do not believe such a right exists. Courts refuse to order specific performance even of commercial contracts for personal services because to do so "would . . . run contrary to the Thirteenth Amendment's prohibition against involuntary servitude." 46 To the extent values of liberty and personal autonomy are worth anything, frustrated sexual expectations may give rise to a grudge but not to a legal (or moral) right to proceed with the unwanted intimacy.
Even if the victim violated a legitimate right of the perpetrator, should her misconduct partially justify rape? Let's say a woman slaps a man on the face, he loses control, and in the state of rage, he rapes her. I do not think that in this case the defendant should be granted mitigation either. Rape is no different from physical torture, which is not subject to the defense of provocation and, in my view, justly so. 47 Considerations of human dignity and autonomy dictate that certain rights, including the right not to be tortured or raped, may not be forfeitable. 48 Finally, to be justified under the theory of self-defense, the rape must be immediately necessary to prevent the victim from causing serious harm to the perpetrator. I guess a case of "raping in self-defense" would look like that: a woman attacks a man with a knife. The man is not armed. To prevent the woman from stabbing him, he has only one choice: to rape her.
I may be lacking in imagination but I have trouble visualizing this scenario. 46 . Government Guarantee Fund v. Hyatt Corp., 95 F.3d 291, 303 (3d Cir. 1996).
47. See, e.g., Sensobaugh v. State, 244 S.W. 379, 379 (Tex. App. 1922) (denying defense of provocation to defendant who maimed his wife's lover without the intent to kill); see also Victims and Perpetrators, supra note 1, at 473, n.342 (pointing out that rape and torture do not satisfy the excusatory requirement of provocation pursuant to which the perpetrator must act impulsively, in an immediate response to the offense).
48. For discussion of excusatory requirements that prevent rape from being covered by the defense of provocation, see Victims and Perpetrators, supra note 1, at 473-74, n.342.
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III. RIGHTS: MORAL OR LEGAL?
In my article, I argue that one way for a victim to lose or reduce his right not to be harmed is by violating a legal right of the perpetrator. Husak disagrees that the right in question should be legal rather than moral. He claims that "[a]ttempts to use our legal rights to decide when victim fault alters the criminal liability of perpetrators are both too broad as well as too narrow." 49 In an attempt to prove that my approach is too broad, Husak wonders: "In some Muslim countries, for example, women have no legal right to dress provocatively. Would Bergelson conclude that an Afghani woman who broke the law by wearing a miniskirt in public provides a partial defense for Afghani rapists?"
50
A couple of paragraphs later, Husak answers his own rhetorical question, admitting that perhaps his counterexamples "betray a misunderstanding" 51 of the principle of conditionality of rights, which, as my article indicates, "require[s] the offender to have the right that the victim not behave as she does," 52 and does not simply mitigate the offender's liability due to any illegal act by the victim.
But if the right that the victim not behave the way she did is personal, how can we explain the defense of others? Under the common law, the right applied only to the defense of family members and close associates.
53
The restriction was a result of the right's origin: it evolved from the right to protect one's property, particularly one's household (including one's wife, children, servants, etc.). 54 Today, the rationale is somewhat different-the right to defend others is viewed as a derivative right, an extension 49. Husak a form of subrogation of rights: "One asserting the justification of defense of another steps into the position of the person defended. Defense of another takes its form and content from defense of self." 56 Clearly, this subrogation is possible only when the person whose rights are at risk is identifiable.
Various victimless crimes, including the hypothetical offense of wearing a miniskirt, do not allow any private citizen to assert a personal right that has been violated and the protection of which might be delegated to or assumed by another.
Whereas Husak fails to demonstrate the overinclusiveness of the principle of conditionality of rights, his argument that the principle may be underinclusive has merit. We can think of a number of examples, particularly in the area of provocation, in which the victim acts immorally but legally with respect to the perpetrator (e.g., taunts or insults him), and we intuitively feel that, if, in these circumstances, the perpetrator overreacts and assaults the victim, his liability should be reduced. This seems to be an appealing option, until we start thinking of its practical implementation. I wonder how we would go about incorporating these moral rights into a legal definition of the new defense? How would we (a) determine, and (b) notify the community of what this "true" morality entails, i.e., what behavior is justifiable? Husak, for instance, seems to believe that, by agreeing to sexual penetration, a woman diminishes her right not to be forced to have sexual intercourse against her will. 62 I believe otherwise. Critical morality, by definition, has the "correct" answer but neither Husak nor I nor the rest of the community can claim the privilege of its superior knowledge.
60. Judge Hand has raised similar concerns in his famous immigration decisions when he pointed out the difficulty of determining what constitutes a "good moral character" or "the generally accepted moral conventions current at the time." Schmidt v. United States, 177 F.2d 450, 451 (2d Cir. 1949). He found the task imposed on courts "impossible of assured execution; people differ as much about moral conduct as they do about beauty." Johnson v. United States, 186 F.2d 588, 589 (2d Cir. 1951). He criticized the notion that the court could rely on the "judgment of some ethical elite, even if any criterion were available to select them." Id. Judge Hand also considered and rejected the possibility of poll data. "Even though we could take a poll, it would not be enough merely to count heads, without any appraisal of the voters." Schmidt, 177 F.2d at 451.
61. See H.L.A. Hart, Law, Liberty and Morality 20 (1963) (differentiating positive morality, "the morality actually accepted and shared by a given social group," from critical morality, "the general moral principles used in the criticism of actual social institutions including positive morality").
62. Husak, supra note 13, at 533-34 (suggesting that post-penetration revocation of consent is the kind of victim behavior that should reduce the perpetrator's liability).
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As a result, had we followed Husak's suggestion, judges and jurors would have no better guidance than their own understanding of critical morality-i.e., in the end the conventional (or even personal, idiosyncratic), and not critical, morality would determine the perpetrator's culpability. Considering the variety of opinions on many moral issues in any society, and particularly in a multicultural society like ours, that would lead to inconsistent, unpredictable, and unfair verdicts.
Due to these concerns, my proposal is intentionally curtailed. I advocate an affirmative defense that would completely or partially justify the perpetrator if, among other things, the victim has violated the perpetrator's legal rights. These rights should be legal and not merely moral because the scope of protected rights must be clearly and legitimately defined and communicated to the community. This is required by the very principle of legality considered to be the first principle of American criminal law jurisprudence.
64
In addition, using moral instead of legal rights to determine legal liability is a dangerous step back to the overwhelmingly criticized and rejected doctrine of "moral wrong." Pursuant to that doctrine, a person would lose a right to invoke a defense (mistake of fact) if he acted immorally, although not illegally, and his act produced a criminal result. 65 Similarly to the "moral wrong" doctrine, Husak's proposal may cause the victim to lose a legal right 
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(e.g., not to be assaulted) simply because she did something immoral (e.g., broke a promise). Therefore, in my view, it is preferable to be somewhat underinclusive and limit the application of the principle of conditionality of rights to legal rights only. This seems to be a reasonable solution from both the theoretical and practical perspectives. It still allows a court to apply the defense of excuse to limit the perpetrator's liability if it finds that the victim's immoral but legal behavior would make a reasonable person lose his temper. And, as a policy matter, it promotes respect for the law by maintaining that a person whose behavior was absolutely legal, even if mean and malicious, may not be justifiably assaulted. In my mind, the perpetrator's liability should not be affected by merely stupid or irresponsible acts of the victim. A car thief's liability should not be reduced simply because the car owner has left his car unlocked; and a rapist's liability should not be reduced because a jogger has chosen a deserted section of the Central Park for her evening exercise. One does not owe criminals a duty to protect oneself or one's property from their intentional criminal acts. 69 That is not to say that the victim owes no duty to anyone. For example, in torts, as Simons correctly notes, a car owner who has left the car key in the ignition is not at fault with respect to the car thief but may be at fault with respect to a third party who was run over by the car thief. 70 Similarly, an irresponsible faculty member may be at fault with respect to his colleagues whose computers were infected because of his lack of due care. He may be reprimanded or even fined but that will have no effect on the hacker's liability because the careless faculty member owed no duty of care to him.
articulate an assumption of risk defense that reduced the criminal penalty for wrongdoing every time a victim knowingly and voluntarily encountered its prospect").
For we should then find that a woman who wore a low-cut red dress to a rough bar reduced her rights against rape if she knew that in dressing provocatively she might incite the unwanted attentions of a drunken aggressor. And we should find that the jogger who entered Central Park at dusk knowing of the risk of being mugged was complicit in his own mugging; his voluntary assumption of a known risk properly reduces the penalty imposed on the predictable assailant. And we should find that the woman who ran to the store for a jug of orange juice on New Year's Eve voluntarily reduced her rights against being struck by a drunk driver, for she knowingly and voluntarily invited those risks when she ventured onto the roads on that treacherous night. And we should find that a person who knowingly left her keys in her car invited its theft, thus reducing the penalty justifiably imposed on the car thief. The criminal law shields victims against their own imprudence. They are entitled to move in the world at large with as much freedom as they enjoy behind locked doors. They can walk in the park when they want, sit where they want in the subway, and wear skimpy clothes without fearing that they will be faulted for precipitating rape. Id. See also, Victims and Perpetrators, supra note 1, at 473-74.
70. Simons, supra note 3, at 556.
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V. CONSENT V. ASSUMPTION OF RISK I must admit, I find completely fascinating the way Hurd builds her case for distinguishing between consent and assumption of risk. Moreover, I have nothing against "splitting the doctrinal baby"; 71 however, I'd prefer the cut to be across a different joint.
Hurd starts with critically looking at my analysis of the defense of consent in torts. 72 Following the Restatement, I maintain that, to be effective, consent must be given for the particular conduct, or to substantially the same conduct. 73 What Hurd does not like in this language is the word "conduct," which presumably applies to both actual consent and assumption of risk. She draws a line between one's consent to another's (i) physical contact with his person or property, and (ii) wrongful conduct, assuming one appreciates its risks and wrongfulness. In the first case, consent is "morally magical: it eliminates wrongdoing altogether." In the second case, consent makes the victim partially responsible for the resulting harm or loss.
I am not sure this distinction is helpful. It is not clear to me, for instance, why we should put consent to physical contact into a separate category. What if X consents to someone watching her take a shower, or taking nude pictures of her, or posting those pictures on the Internet? There is no physical contact involved in any of these situations. However, X's consent seems to be equally "morally magical" in that it completely eliminates wrongdoing.
Moreover, if Hurd's goal is to "accurately parse between those who drag race and those who leave their keys in vehicles stolen by drag racers," 74 she does not need this distinction. Hurd correctly underscores that to lose a 71. Hurd, supra note 4, at 513. 72. Id. at 511-12. 73. Restatement (Second) of Torts § 892A(2)(b) (1979) ("To be effective, consent must be to the particular conduct, or to substantially the same conduct."); cmt. to 892A(2) (same).
74. Hurd, supra note 4, at 512.
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REPLY 589 right voluntarily, the victim has to "consent to the defendant's wrongful conduct, and not just to the risk that that conduct will occur." 75 A person assumes the risk that this particular conduct may cause him harm; however, he does not assume the risk of different conduct. Accordingly, a woman who consents to a kiss runs a risk that she may contract her partner's herpes; yet she does not assume the risk of being raped.
In my view, a more important distinction between consent and its constructive form, assumption of risk, is that a person may, expressly or tacitly, consent to the unlawful conduct of another; in that case he becomes a coauthor of his injury. These are, for instance, cases of drag racing and Russian roulette. However, a person may not be deemed to have assumed the risk of the unlawful conduct of another. That is so because people who violate the law have no right to force others to accommodate their criminal behavior by acting in a certain way or refraining from action. A different rule would reward unlawful behavior at the cost of lawful behavior, which would be both unfair and inefficient. The law may not force people to sacrifice their liberty so that wrongdoers do not get "greater opportunities for wrongdoing."
76 Therefore, the woman who ran to the store for a jug of orange juice on New Year's Eve did not assume the risk of being struck by a drunk driver, just as the hapless colleague of Husak did not assume the risk of having his computer attacked by a hacker.
VI. CONTRIBUTORY NEGLIGENCE
What if the victim herself acted unreasonably or unlawfully-can we say that the perpetrator's liability should be reduced because of her contributory negligence, i.e., her failure "to accord herself due care?" What about the unlawful conduct of the victim, which contributed to his injury? Should the fault of "a victim who failed to strap her seatbelt, or who herself drove drunk, or who neglected to service the brakes of her vehicle" 79 reduce the criminal liability of the perpetrator? This issue is far too complicated for the shorthand of this article, but I think that the answer should be "yes," to the extent the unlawful conduct of the victim contributed to the harm that befell her.
I see a principled difference between the victim's careless but lawful behavior and her unlawful conduct in the scope of the legitimate expectations of the perpetrator. Numerous considerations, from liberty to legality, prohibit punishing people for thoughtless but lawful behavior that harmed no one but themselves. To the extent they do not harm others, people have the right to be stupid, clumsy, and irresponsible. So, when we make our plans and go through our lives, we cannot rely on other people being highly intelligent, alert, and prudent. Accordingly, if our culpable actions cause others harm, we have no basis to claim the reduction of liability based on their imperfect behavior.
On the other hand, we have the right to expect that other people obey the law (at least when their failure to do so would directly affect us). If traffic rules require drivers to stop at the red light, I should be able to rely on that rule. Thus, if the victim did not stop, and our accident was caused by both his failure to stop and my speeding, it seems fair to reduce my liability. Moreover, even if I was fully responsible for the accident, but due to the victim's unlawful failure to wear a seat belt, his injury turned out to be more significant than it would be otherwise, it also seems fair to reduce my liability for the harm, which is attributable to the victim's own fault. 
592
It appears that the crucial question for the determination of the perpetrator's liability in inchoate crimes is whether there is an identifiable victim. If such a victim exists, his conduct has to be taken into account the same way as in completed crimes. If, on the other hand, the perpetrator is guilty of risk creation with respect to the general public (e.g., an attempted terrorist act), there is no particular victim(s) whose conduct may be relevant; accordingly, the principle of conditionality of rights would not warrant a defense. Now, what if the perpetrator strikes against an aggressor or provoker but at the same time recklessly endangers the lives of a group of innocent bystanders (e.g., by throwing a hand grenade that fortuitously failed to explode into a room full of people)? I think it would make sense to conclude that the victim's aggressive or provocative conduct should be taken into account to eliminate or reduce the perpetrator's liability as to that one person but not the rest of the group.
Generally speaking, the principle of conditionality of rights should be applied to inchoate offenses the same way it can be applied to completed offenses-if there is an identifiable victim, the conduct of that victim may affect the perpetrator's liability.
VIII. MULTIPLE DEFENDANTS
Another of Simons's concerns involves multiple defendants: "If a single defendant's liability is properly mitigated because of the victim's fault, should it not also be mitigated if a second defendant's faulty or wrongful conduct contributed to a victim's harm (apart from whether the victim's own conduct is properly considered a mitigation)?" 84 Simons correctly deduces that no mitigation would be available to two defendants engaged in criminal conduct together, as conspirators or accomplices. 
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REPLY 593 discuss a case in which the harm is divisible, e.g., in which two unrelated, independently acting defendants are responsible for different harms. Say, as a result of attending a restaurant, the victim suffers a theft and a severe food poisoning. I don't think Simons would have a problem with holding each, the thief and the reckless cook, responsible only for the harm he personally caused.
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The scenario Simons seems to have in mind is known in the legal literature as concurrent overdetermination. 87 A typical example would be a case of two independent concurrent fires, each sufficient to burn down the building, which join and together destroy it. 88 Simons asks: "[i]f two independent speeding drivers collide and cause the victim's death, in circumstances where the speeding of either alone would have been sufficient to cause the harm, should the punishment for each be mitigated, because of the causal contribution and fault of the other?" 89 Simons apparently thinks that the principle of conditionality of rights would mandate such mitigation. This is an odd proposition and certainly one that does not follow from my argument. Concurrent overdetermination cases involve parties whose individual actions are independent from anyone else's actions (in terms of either causation or culpability) and do not change the ultimate amount of harm. Therefore, in those cases, consistently with the principle of conditionality of rights and current law, the conduct of any additional actor-a perpetrator or the victim-does not have any effect on the liability of a particular defendant.
For example, in Simons's hypothetical, neither driver would be entitled to any reduction of liability. Each driver's negligence is a "but for" and proximate cause of the mitigation).
86. I assume the two crimes are truly unrelated, as opposed to, say, food poisoning giving the thief an opportunity to steal the victim's wallet. Each collision is causally sufficient and independent from the other-if the other driver did not exist, the victim would still be dead. Conversely, outside of the overdetermination context, when a collision results from negligent actions of a driver and the victim, the causal contribution of each party is a necessary condition of the resulting harm. If the victim acted differently, he would not be harmed.
More importantly, in Simons's hypothetical, the wrongful actions of one defendant toward the victim do not reduce the obligations of the other defendant not to act wrongfully toward the same victim. Accordingly, each of them is guilty of violating the victim's rights. In contrast, the principle of conditionality of rights allows mitigating the perpetrator's liability only when the victim has acted in such a way as to eliminate or reduce some of his rights, thus eliminating or reducing the perpetrator's responsibility for interfering with them.
Therefore, in accord with the principle of conditionality of rights, the number of independent, simultaneously acting defendants in cases of concurrent overdetermination is completely irrelevant to the issue of their respective criminal liability.
IX. PRACTICAL IMPLEMENTATION
The final question I want to address is how the defense of comparative criminal liability should be implemented. According to my proposal, the comparative liability should function as an affirmative defense.
In some circumstances, the victim's conduct would provide a complete justification, whereas in other circumstances it would only mitigate the defendant's liability. In any event, 90 . See, e.g., Moore, supra note 87, at 29-30. See also Corey v. Havener, 65 N.E. 69 (Mass. 1902) (holding both defendants liable in a case where each rode his motorcycle by the victim's horse, and the frightened horse injured the victim, although the noise of even one motorcycle would have been sufficient to produce the same result).
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MPC. For example, article 211 of the MPC includes aggravated assault (a felony of the second or third degree), simple assault (a misdemeanor or petty misdemeanor), and reckless endangerment (a misdemeanor). When warranted by facts, say, homicide could be reduced to aggravated assault or even reckless endangerment. 96 True, recent decisions have purported to limit jury instruction on lesser offenses to those which meet the strict requirements for lesser-included offenses. 97 Yet, as one commentator has suggested, cases that limit lesser offense instructions to included offenses typically rely on statutes or rules. 98 These cases have not considered that sometimes a lesser offense can be a defense or defense theory. Thus, a restriction of instruction on a lesser offense may be a restriction of the defendant's constitutional right to present a defense. For that reason, one could argue that when an instruction on a lesser non-included offense is necessitated by a defense, including the defense of comparative liability, it should be allowed.
I do not insist that this is the best strategy to incorporating the defense of comparative liability. All I mean to say is that if we believe that victims' conduct is and ought to be relevant to the criminal liability of perpetrators (and Husak certainly seems to think so), we have to find a way to make it a part of criminal law.
While Husak is concerned about expanding the law, Simons worries about asking jurors to apply a multifactor test, a comparative fault-like inquiry on a case-by-case basis, thereby giving them too much discretion over the 96 rights to what, who was at fault, and who was causally responsible for the harm. They often have to use a "comparative fault-type inquiry" in order to determine whether the defendant acted reasonably.
Moreover, in many instances, that inquiry directly translates into the verdict and the length of criminal punishments. For example, in a case of involuntary homicide, the difference between negligence, recklessness, and recklessness manifesting extreme indifference to the value of human life determines the choice between negligent homicide (a felony of the third degree), manslaughter (a felony of the second degree), and murder (a felony of the first degree).
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In "Victims and Perpetrators," I was primarily interested in making a case for the defense of comparative liability in criminal law and identifying general principles supporting this defense. If this defense is recognized, it certainly will be necessary to define its boundaries more rigorously, coordinate its use with that of other defenses, and overcome numerous practical obstacles. But, as I said, if we believe that considerations of fairness, consistency, and efficiency mandate the recognition of comparative criminal liability, we may not reject the advocated defense simply because it will take an effort to implement it. 99 . See Simons, supra note 3, at 565 (" [Bergelson] articulates a multifactor test, a comparative fault-type inquiry that apparently is to be applied by a jury case by case, resulting, for example, in a reduction of one or more grades of the crime, or in a mitigation of the usual sentence within a grade."). 
